ARCH SUMMARY:
Cluster Governance/Services Changes in Proposed RA Governing Documents 
(DRB refers to the Design Review Board and CC to the Covenants Committee)

	Topic:  Cluster authority

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	Clusters have broad (and in some cases exclusive) authority under Art. VII to regulate and manage the Cluster Common Area and Lots, subject principally to:

a.
DRB approval of exterior additions, alterations, and modifications and Cluster Standards (consistent with the Design Guidelines); and

b.
CC oversight of the Use and Maintenance Standards
	A new term, “Upkeep,” has been introduced, which includes not only the traditional areas of review (exterior additions, alterations, and modifications for DRB, maintenance and use for CC), but also more broadly includes “care . . . [and] operation.”  This seems to expand RA Board and agency jurisdiction over the Clusters in the following ways:

a.
Under 15.2, the Use and Maintenance Standards have been replaced by “Upkeep and Maintenance Standards,” which the CC recommends and the Board approves – bringing within CC’s jurisdiction (as part of Upkeep) the “care and operation” of the Cluster.

b.
Under 15.3, DRB recommends and the Board approves the Design Guidelines, which as defined also include not only construction and alteration but Upkeep of the “Property” (which includes Cluster Common Area and the Lots).  Thus, DRB also is seemingly being given new and broad jurisdiction over Cluster and Lot Upkeep (which includes “care and operation”).
	1.
What was the purpose of inserting this new term Upkeep?

2
 In 15.2, since the Use Standards have been substituted with Upkeep Standards, does this language give CC regulatory authority over cluster care and operation?

3.
Likewise, since in 15.3 the DRB’s Design Guidelines extend to Property Upkeep, does this allow for DRB regulation of Cluster care and operation?


	The purpose of inserting the new term “Upkeep” was to follow the modern trend of drafting. It is more efficient to avoid repeating “repair, replacement and operation” throughout a long document, and the meaning is thus more clear. In addition, the term was used to address ambiguity concerning the necessity of a referendum for the addition, alteration, or improvement of a single new capital asset.  

These new provisions are not intended to expand the scope of the DRB and CC authority over the cluster.  As noted in our earlier response, these provisions are intended to make explicit that the DRB has review power over Cluster architectural controls to ensure that they are consistent with the Design Guidelines for all of Reston. The changes are not intended to empower the DRB to enforce maintenance standards on the Clusters, but rather to make clear that the CC has the power to enforce such maintenance standards on the Clusters to ensure that the Clusters maintain the Cluster Common Area and that the Lot owners maintain their Lots in compliance with the Reston Upkeep and Use Standards. These provisions do not increase the power of Reston Association over the Clusters but rather redistribute it and clarify the role of the DRB versus the CC. Reston Association has always had the power to enforce maintenance standards on the Clusters.  The Board, however, will address with counsel whether these provisions require further clarification in order to address Members’ concerns. 


	Topic:  Use and Maintenance standards

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	CC’s regulation of the “Use and Maintenance Standards” is tied to Art. VI.2 (Use of the Property), which specifically identifies the usages subject to regulation:

–
vegetation

–
storage of refuse and debris

–
oversized boats

–
parking on the Property limited to approved parking areas

–
utility lines

–
building restoration

–
maintenance and improvement of Lots (not the Cluster Common Area)
	Use restrictions are set forth in 14.2, which now apply to both the Lots and Cluster Common Area; includes the use standards in the original Deed and adds the following new standards:

–
authority to regulate signs and flags

–
trash collection as well as storage

–
requires “adequate vegetative cover” be maintained to prevent “detrimental aesthetic and environmental impacts” (labeled “erosion” but language goes beyond that)

–
no antennae or satellite dishes without DRB approval

–
regulates use of Lots for home office and business activity

–
prevents use of garages on Lots for purposes that prevent parking for the number of vehicles for which the garage was intended

In addition, changing in 15.2 from Use and Maintenance to Upkeep and Maintenance Standards seems to give the CC jurisdiction to regulate Cluster care and operation (see row above).


	1. Does trash collection allow RA to require use of an RA agency, or an RA mandated agency, for trash collection?

2. Why does RA seek authority over interior garage space?  Was consideration given to allowing Cluster Boards to regulate this, with the option of asking for RA’s assistance if needed?

3. Will this unduly interfere with fee simple rights?

4. A number of the new use restrictions in 14.2 (such as the home office issue) exist in current DRB Guidelines; but by adding them to the Declaration they could not be changed except by referendum.  Did the Board see a need for that?

5. Use of the term Upkeep in this section suggests RA intends to regulate Cluster operations directly.  See above questions regarding use of the term Upkeep.
	The provision respecting trash collection was not intended to allow RA to require use of an RA agency or RA-mandated agency.  RA will consult with counsel to ensure that this result would not be permitted by the current language, and if so, how that language could be amended so as not to create that result. 

This language was intended primarily to satisfy County ordinances requiring a certain ratio of parking for townhouse units.  RA has referred the matter to counsel for verification that RA is subject to such an ordinance.  If not, the Board likely will propose that such language be deleted as RA does not seek authority over interior garage space.  

The Board wanted to incorporate as much as possible into one document for purposes of simplification and ease of reference for Members.  These particular guidelines would be subject to the minimum referendum requirement (2/3 vote in support with a 10% quorum), and thus arguably would provide more protection for Members since the Board cannot readily change these restrictions.  It should also be noted that many, if not most, of these restrictions were included in the current version of the Governing Documents, and thus, do not demonstrate a significant change from the status quo.  The Board will, however, consider whether certain of these specifications might be more appropriate for the Design Guidelines.


	Topic:  RA “Management Company”

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	No explicit authority to create such an agency
	4.1(1) broadly authorizes the Board to provide “goods and services” to the Members.  It has been suggested this and other provisions in the Declaration would allow creation of an RA “Management Company” for Clusters.

11.7 specifically references such a function, permitting RA to essentially act as property manager on a contract basis for any Cluster at the Cluster’s request (including managing Lots and Cluster Common Area, enforcing Cluster covenants, and collecting Cluster assessments).

While not referenced again in the document, RA’s broad authority to regulate Upkeep of the Property (which, as noted above includes care and operation) would seem by its terms also to allow RA to mandate that Clusters use an RA “Management Company” or RA-mandated agency.
	1. While 11.7 is at the option of the Cluster, would RA have authority under the document as now written to also mandate that Clusters contract with an RA or RA-mandated management agency?  For example, given that 14.2(g) extends to RA the right to regulate trash collection (in addition to storage), could RA require Clusters to use an RA-created trash disposal service and/or mandate that Clusters use a specifically identified vendor?

2. If so, why did the Board feel it necessary to authorize this?  Why would this not be limited to Clusters that ask for this assistance and/or are in serious and repeated non-compliance?

3. If no such mandate would be permitted, where in the documents does it so state?

	No.  No such mandate is permitted under the documents.  The language “at the request of such Persons” guarantees that RA would not have the authority to mandate that the Clusters contract with RA or an RA-mandated management agency.  

Under the current Governing Documents, RA has the authority to provide maintenance and other services to Clusters, but the proposed Governing Documents make that fact explicit.  The intent of the Board was to allow flexibility for Cluster Associations to contract with RA for a variety of services, but not to mandate Clusters to do so.   Both parties must agree to the relationship in order for a contract to be forged.

The Board will consult with counsel about whether further clarification is necessary in order to address Members’ concerns in this regard.


	Topic:  Control Over the Cluster Common Areas and Ability to Bypass Cluster Boards

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	A principal purpose of the clusters is to maintain and manage the Cluster’s operation and Cluster Common Area.  Art. VII.1(b).  While RA has authority to enter Lots if they are not properly maintained, clusters are given primary authority over the Cluster Common Area and Cluster operations, subject to DRB/CC oversight.
	RA would be given explicit authority to regulate Cluster Common Area:

a.
The RA Board may provide for the Upkeep of the Lots, the definition of which curiously, in its first sentence excludes Cluster Common Area but in its last sentence includes Cluster Common Area. 1.3(b)(3); 1.1 (26).

b.
Under 8.2(c), the RA Board may, 30 days after notice, go onto Cluster Common Area that is not in “ good repair and condition” to rectify that situation and charge the cluster.

c.
The new Upkeep and Use Standards now explicitly apply to Cluster Common Area.  14.2

d.
DRB and CC authority extends through the “Property,” which includes the “Submitted Real Estate” which in turn includes the Cluster Common Area.  15.1 

e.
As noted above, there would appear to be broad authority to regulate Cluster “operation” under RA’s authority to provide for the Property’s Upkeep.
	1.
Retaining an ability to regulate Cluster Common Area in the event of serious non-compliance (8.2(c)) seems sensible.  But would RA also have authority under 11.2(a), 14.2, and 15.1 (or elsewhere) to regulate Cluster Common Area even if a Cluster is in compliance?  

2.
Is there, or should there be, a universal requirement that any time RA wishes to displace a Cluster’s control over its own operations or Cluster Common Area that it be only on a “for cause” basis (serious non-compliance) and that the Cluster be given notice and an opportunity to remediate?
	No.  RA would not have the ability to regulate Cluster Common Area if a Cluster is in compliance.  The revision of the definitions was simply to make clear that Reston Association, through the CC, has the authority to enforce maintenance guidelines if the Cluster Common Area is in violation of those guidelines.




	Topic:  Cluster Insurance Requirement

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	No specific requirements
	8.4(b) requires that each Cluster to:

a.
maintain minimum $1 million in general liability insurance;

b.
maintain property insurance equal to 100% of insurable replacement cost of improvements on Cluster Common Area;

c.
maintain reasonable D&O insurance  (note under 7.3(c) RA is not required to obtain D&O coverage for its Board); and

d)
list RA as an additional named insured under a Cluster policy.

12.5 also requires the Clusters to maintain “reasonable” casualty, property damage, and liability coverage for Cluster Common Area.


	1.
Was consideration given to how these requirements could be handled by smaller clusters?

2.
Could an alternative be to require reasonable insurance in compliance with the requirements of Virginia law, and certify such to RA?

3.
Does Virginia law exclude HOA directors from liability if acting within the scope of their duties and, if so, why is a D&O requirement being added?

4.
Why is this being required of Clusters while similar requirements are not imposed on the RA Board?

5.
Why are Clusters being required to add RA as an insured?
	The requirements were the minimum amount believed to be appropriate from a legal and risk management and evaluation perspective.   

The Board does not believe it would be viable to simply require compliance with the requirements of Virginia law, because there are no insurance requirements for a cluster under Virginia law. This revision represents a new requirement for clusters, but it is difficult to argue that clusters should not have insurance coverage. The Reston Association has an interest in ensuring that cluster associations are adequately insured both because of its obligation to protect its Members and because the lack of such insurance increases both Reston’s risk and insurance premiums.
Despite the fact that Virginia law excludes HOA directors from liability if acting within the scope of their duties, Directors and Officers liability insurance is still necessary because the statutory protection does not protect the cluster association itself from the legal fees necessary to defend the claim.  The legal costs of defense can exceed the amount in issue (especially where a matter of principle is implicated) and could cripple a small cluster with limited funds. Further, the premium for D& O insurance coverage is minimal. 

RA is being added as an additional named insured so that if it is named in a lawsuit where the cluster is primarily liable, the cluster’s insurance coverage will defend and protect RA as well as the cluster. There is little or no extra premium for this protection, and it does not reduce the protection afforded to the cluster


	Topic:  Clusters Required to Indemnify RA

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	None
	Clusters are now required to indemnify the RA in three cases:

a) for any acts or omissions by the Clusters (8.4(a));

b) when RA must come onto Cluster property due to Cluster’s failure to keep property in good repair and neat condition (8.4(a)).

c) It is not clear if this language might also require such an indemnity when RA provides contracted or mandated management /operation services to the Cluster.


	1.
Why is the cluster required to indemnify RA whenever it comes on the cluster's property?  Put differently, if RA enters the property on its own authority, why shouldn’t RA be required to indemnify itself?

2.
Does this (or any other language in the document) also require the Cluster to indemnify RA if RA is providing contracted-for or mandated Cluster management services?  If so, why, given that a commercial service provider would have to insure itself?
	The Cluster is required to indemnify RA when RA comes onto the Cluster’s property, because the latter will have only occurred after notice of the violation to the Cluster and the Cluster’s subsequent failure to remedy the violation per the notice.  Much as the costs for remedying the situation must be assessed against the Clusters, the Clusters should also bear the responsibility for indemnification.

The Cluster would not be required to indemnify RA if RA contracted with the Cluster to provide services other than management services. In the unlikely event that RA was acting as  a manager for a Cluster, it is typical for an association to indemnify its manager for actions taken at the request of the Cluster. RA would not be indemnified for its own wrongful acts. In fact, the extent of this indemnity would be set forth in any management contract, even one between RA and a Cluster.


	Topic:  Definition of Lot

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	Limited essentially to private homeowner lots (condo, town home, or detached single family); does not include Cluster Common Area.
	1.1(26) is ambiguous.  In its first sentence, it seems to define this as private lots (like currently), and specifically excludes Cluster Common Area.  But its last two sentences say condo common element and Cluster Common Area are treated as part of the definition of Lot.  Since RA’s traditional authority to regulate Lots is different from its authority over Cluster Common Area, this raises significant questions of how to interpret the document.  For example, when the document refers to RA’s authority to regulate Lots, it is not now clear whether this extends to Cluster Common Area.  This may open up common element and Cluster Common Area to greater regulation, since the RA has in some cases greater authority to regulate Lots while the common element and Cluster Common Area are now principally left to regulation by the condo or cluster board.
	1.
Is Cluster Common Area now part of Lots and, if so, why?

2.
What would be the reason to depart form the established meanings on Common Area, Lots, and Cluster Common Area?
	As noted above, the Board does not intend to change the level of control over Cluster Common Area.  Rather, the goal is to make explicit that RA, through the DRB or the CC, has the power to enforce the Design Guidelines and the Upkeep and Use Standards when the Clusters fail to do so.  As also noted above, the Board will address with counsel whether these provisions require further clarification in order to address Members’ concerns in this respect.


	Topic:  Definition of Common Area

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	Property owned by the RA for the common benefit and use of the Members
	Redefined to mean all the Property other than the Lots.  If the definition of Lots is to be amended to include just the private homeowner Lots (as presumably it should; see above), then this new definition of Common Area would include Cluster Common Area.  This would also be a departure from the established meaning of Common Area and raises significant implications under the document.

For example:  18.8(a) and (b) allows RA to redesignate Common Area as Reserved Common Area.  If this is limited to RA Common Area, then there is no change.  But if Common Area definition includes Cluster Common are, then this would give RA unilateral right to take and resdesignate Cluster Common Area.

Another example:  Articles 17 and 20 would give RA complete dominion over Cluster Common Area, if that is part of the definition of Common Area, including the right to regulate use and the “taking” of property.
	1. Why is this being changed?  

2. This has a ripple effect throughout the document (e.g., where presumably the takings clause in Article 20 is limited to RA Common Area).  Should not Common Area be limited to just RA owned property for common use and enjoyment of the Members as it is now?  And then if and when the document seeks to extend authority to Cluster Common Area (e.g., as it does in 14.2), it can say so.
	The definition of “Common Area” does not include “Cluster Common Area.”  The Board will discuss with counsel whether this language should be clarified in order to avoid this misperception.
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