ARCH Summary
Changes Regarding the Design Review Board (DRB) and Covenants Committee (CC) in the Proposed RA Governing Documents

(References to “agency” refer to the DRB, CC, and Board of Architectural Review (BAR)

	Topic:  Impact Statement

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	No requirement .  Agency decisions state how decision will impact property values or quality of life


	An Impact Statement would now be required as part of the agency decision “at the request of any party”
	Excellent change.  Why not make this a standard requirement, rather than being at the request of a party?
	Most of the matters reviewed by the DRB, CC and BAR are routine requests for approval of fences, decks, etc. and require no findings regarding property values or quality of life. In those cases where a finding is desirable, a party can either request one or the agency can issue one on its own. It would be burdensome and unnecessary to require such a finding as a matter of course.


	Topic:  Expedited Review

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	5-day expedited staff review permitted if DRB need not be involved. 
	Under 15.1(d), staff refers within 7 days to appropriate agency, which then has 60 days to “respond.”

15.1(i) allows each agency to refer “routine applications” for staff review. 
	Do any of the new provisions alter the existing expedited review procedures or authority?


	No.  The new provisions do not alter the existing expedited review procedures, which will remain part of the Design Guidelines.




	Topic:  DRB and CC Jurisdiction

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	DRB must approve any “Cluster Standards” that concern (essentially) exterior additions, alterations, or medications; CC enforces the use and maintenance covenants.
	1.  15.3(c) introduces a new term, Cluster “Design Standards,” which are subject to DRB review and which 15.3(c) suggests are synonymous with a Cluster’s “architectural guidelines.”  If so, then this new term does not appear to change existing DRB review.  However, Cluster “Design Standards” are also part of the definition for “Design Guidelines” in 1.1(21), which includes not only the traditional review of exterior additions, alterations, and modifications, but also Upkeep, a much more broadly defined term that includes “care, inspection, maintenance, . . . [and] operation.”  If Upkeep is part of the definition for “Design Standards” (which would seem to be a consequence of the way 1.1(21) is written), then 15.3(c) calls for substantially broader DRB jurisdiction over clusters than currently exists.

2.  This broader reading is also implicated in 15.3, which defines DRB’s jurisdiction to include establishing the Design Guidelines (which, as noted above, includes Upkeep) for the “Property.”  The Property includes all “Submitted Real Estate” subject to the Declaration, which under 1.1(39) expressly includes Cluster Common Area and the Lots.  Thus, whether under 15.3 or 15.3(c), or both, it would seem DRB is being given new and broad jurisdiction over Cluster and Lot Upkeep (which includes care and operation).  

3.  This section also gives the Covenants Committee authority to regulate the Upkeep of the Property.
	1.
Are these new provisions (and use of the term Upkeep) intended to expand the scope of DRB and/or CC authority over the clusters and, if so, how?

2.
 If not, please explain the limits of DRB and CC jurisdiction and how use of this new term Upkeep (especially its sub-terms care and operation) applies to those jurisdictions?  

3.
If DRB/CC oversight is intended to remain the same, what is the purpose of this new language?
	These provisions are intended to make explicit that the DRB has review power over Cluster architectural controls to ensure that they are consistent with the Design Guidelines for all of Reston. The changes are not intended to empower the DRB to enforce maintenance standards on the Clusters, but rather to make clear that the CC has the power to enforce such maintenance standards on the Clusters to ensure that the Clusters maintain the Cluster Common Area and that the Lot owners maintain their Lots in compliance with the Reston Upkeep and Use Standards. These provisions do not increase the power of Reston Association over the Clusters but rather redistribute it and clarify the role of the DRB versus the CC. Reston Association has always had the power to enforce maintenance standards on the Clusters.  The Board, however, will address with counsel how these provisions may be amended in order to address Members’ concerns.


	Topic:  Applicant  Fees

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	No authorization for agencies to impose applicant fees
	15.3(a) allows agencies to impose “reasonable application fees as well the costs of reports, analyses, or consultations required”
	1.
Why was this provision added?

2.
Was consideration given to how Member applicants may get charged twice for DRB services —through their annual assessment plus this application fee?  This in distinction from commercial applicants, unless such is a Member under the new rules.

3.
as consideration given to limiting these fees to non-paying dues applicants?

4.
Was consideration given to adding criteria as to how these fees would be determined?
	Under the current system, in essence, everyone in Reston pays for architectural review, even those who never apply for any approval. This revision would not in and of itself make any change, but it would give the Board the flexibility to impose a charge for architectural review and shift the costs of the process to only those who use it. Also, those applications requiring special consultants could be charged for the costs. If a charge were to be imposed, no one would be charged twice since the charges would, in effect, assist in reducing the costs of architectural review for other members. 


	Topic:  Timeline for Decision

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	No deadline for agency to decide a referred covenants matter.
	15.1(d) – DRB and CC have 60 days, BAR 40 days, to “respond” to referred applications.
	1.
Is “respond” different from “decide,” and, if so, what does “respond” mean?  

2.
How does this requirement change the existing process, if at all?


	The existing Resolutions governing architectural review have always had deadlines, but this requirement codifies in the Declaration the existing process.  This ensures that RA will respond in a timely manner to covenants matters.  The response will be generated from staff, not the actual agency, which will make a decision on the issue.  The final decision of the agency may or may not be forthcoming within the stated time deadline for staff to respond.  

	Topic:  Consistency in Agency Decisions

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	No requirement that agency decisions be consistent with one another, even if underlying facts are materially the same
	No change
	It may be prudent not to require agencies be bound by precedent (may be bad precedent; also need flexibility to adapt to changing circumstances or philosophy).  But was consideration given to requiring agencies to consider precedent with materially identical or nearly identical facts and, in so doing, to distinguish or expressly decline to follow such precedent with the reasons so stated in writing?  Would such a requirement provide membership with guidance on why similar cases do not control, and possibly contribute to greater understanding of what might otherwise seem inconsistent decision making?
	No. The Board did not give consideration to such a proposal.  The agency decisions are made on a case-by-case basis, and are very fact-specific.  This process makes a comparison to other cases not only difficult, but counter-productive as it would require an investment of too much time for too little return, given the wide disparity of issues the agencies address.  The agencies are not courts of law, nor even federal “agencies” with judicial-like functions, and must be bound only by guidelines regarding conflicts of interest, arbitrary action, prejudice and consistency, but not mandates requiring them to follow prior precedent..


	Topic: Temporary Storage

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	No language regulating temporary storage units (like PODS) on lots or Common Area


	14.2(h) lists a number of temporary facilities that cannot be erected without prior DRB approval, but no specific reference to storage units
	Does 14.2(h) as written include temporary storage containers and/or should a specific reference be added?
	The existing language is broad enough to include temporary storage containers — they are prohibited without prior DRB approval.  The Board, however, is willing to incorporate a specific reference to such “PODS” to address this concern.


	Topic:  Contemporary Materials

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	DRB decisions based essentially on character of the neighborhood; no express guidance on changes using contemporary materials.
	15.3(b) sets out the governing review standards; no guidance on contemporary materials.

However, 13.2(b) allows the RA Board to use “contemporary building materials and technology to the extent feasible” when repairing Common Area
	1. Was consideration given to including in 15.3(b) the contemporary materials language in 13.2(b)?

2. Is there any reason why language similar to this should not be included in 15.3(b)?  Put differently, why would this be acceptable for the RA Board but not for Members making Lot improvements?


	The distinction is due to the cost constraints that might require the Board to use materials that are not as aesthetically pleasing as the original materials. With respect to an individual Lot owner, allowing the use of contemporary building materials takes away from the agencies the ability to decide whether artificial slate roofs, cement shakes or plastic railings, for example, are aesthetically acceptable. The DRB must retain the ability to decide that issue for individual homes.


	Topic:  Immediate Action for Health/Safety

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	Immediate action for health/safety

No language permitting clusters to take action (w/o need of prior DRB review) on an imminent hazard to protect health/safety of members


	No change
	Is such language needed (e.g., on a weekend, to permit cluster to cut down a partially fallen tree that poses risk to public safety)?
	We are concerned that such language may be subject to considerable abuse, especially since removal of trees without authorization is a problem, and the damage is irreparable.  The Board, however, will consider drafting appropriate language with assistance of counsel to address this concern.


	Topic:  Incorporating Existing Agency Guidelines as Part of the Declaration

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	No such provision; simply provides agencies with rulemaking authority
	Last sentence of 15.1(b) also incorporates existing rules & regulations into the Declaration
	1. Why was this sentence included?

2. As a technical matter, could this mean that existing rules, once part of the Declaration, can be changed only in the same way other Declaration provisions can be changed (by referendum)?

3. Is this sentence intended to apply only to agency guidelines or to every RA policy or guideline now in effect?

4. Should this sentence merely say that existing agency rules at time of the Declaration remain in effect – if anything need be said at all?


	The incorporation by reference of the guidelines, standards and rules and regulations of the Association is solely to make clear that they may be enforced to the same extent as if they were set forth in the Declaration. This provision also clarifies the method of approving changes, which can be proposed unilaterally by the agency for approval by the Board of Directors. No referendum or vote of the Members is required. Finally, this section only relates to architectural guidelines and does not affect in any way any other policies or guidelines of RA.


	Topic: Displays of the US Flag

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	Nothing in current guidelines addressing; however, § 55-513.1 of the POAA states such is not prohibited unless expressly regulated
	14.2(f) says flags are subject to DRB regulation.
	Does this language also permit prohibition of displaying the U.S. flag, or does § 55-513.1 still control despite 14.2(f)?
	The Design Guidelines may regulate the display of the U.S. flag, but may not prohibit such, in accordance with POAA.




	Topic:  RA Board Member on DRB

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	No such provision
	No change
	We understand this was considered.  What was the rationale for declining this option?


	The RA Board of Directors determined that the DRB needed to remain independent of the elected Board.  The Board does exercise more authority over the DRB in the proposed documents because the Board must approve the Design Guidelines and any amendments thereto.


	Topic: Cluster Representatives on DRB and CCC

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments
	RA Responses

	No such provision
	No change
	Did you consider a requirement that one member of the DRB and of the CC be a cluster member? 


	The Board did not consider such a requirement.  The Board notes, however, that Cluster Boards, under the proposed documents, have been granted the authority to speak for their members with respect to design issues, especially where cluster standards are implicated.  In addition, the Board’s concern about mandating membership by a Cluster representative relates to prior difficulties in staffing these committees with volunteers from the community.  
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