ARCH Summary:

Major RA Finance/Governance Changes in the Proposed RA Governing Documents

	Current RA Provisions
	Proposed Changes
	Pro’s
	Con’s

	· The prior year’s Annual Assessment applies if the Board does not adopt a budget by start of the fiscal year.  Bylaws § VII.2.

· Member referendum required if  Annual Assessment exceed a cap of $250, adjusted annually from 1984 by CPI (currently $445.57). Deed § VIII(a).  
· Member referendum required if Special Assessments are to be imposed.  Deed §§ I.2(a); V.6

· Member referendum required if for capital projects of $200,000 or more, adjusted annually from 1984 by CPI (currently @ $365,000).  Deed § I.1(a); Bylaws § VII.5.
· Member referendum required (expressly or implied) for mergers, borrowing, conveyances of property, and pledging of assets.  Deed § III.3(b).
· No provision for a homebuyer fee.
	· Eliminates consequences for failure to timely adopt a budget. Decl. § 4.1(10)
· Eliminates the cap.  Decl. § 10.2(a)
· Eliminates referenda for Special Assessments; the Board may impose “Additional Assessments” in its discretion if additional funds are needed.  Decl. § 10.2(b).
· Changes the capital referendum threshold from a firm number to 5% of the Annual Total Assessment.  Decl. § 11.4.  With @ $10M in current Total Assessment, this increases the capital referendum from @ $365,000 to @ $500,000.  If the capital improvement or the funds for it are “donated,” no vote of the Members is required, regardless of project’s character.  Decl. § 11.4.
· Eliminates Member review of borrowing, revenue pledging, and certain conveyances. Decl. §§ 4.1(11), 22.3(b).
· Creates a new home resale fee of $250; can be increased each year by the % increase of the Annual Assessment; added to overall budget.  Decl. § 10.6.  With @ 1500 RA homes currently sold annually, this would represent @ $375,000 in additional revenues each year.
	1. The Board, as the elected representatives of the Members, should be trusted to act in the Members’ best interests.
2. The cap, Member referenda authority, and other budget disciplines may prevent the Board from raising sufficient revenue to meet what it believes are RA’s essential needs and contingencies, especially as the RA infrastructure ages.

3. Government by referenda can be costly and cumbersome and allows organized minorities to prevent critically needed improvements.
	1. If the Membership can be presented a compelling case for a cap increase, it should be trusted to act in its own interest and approve an increase. 

2. The cap, Member referenda authority, and other budget disciplines are the principal constraints on Board spending/fiscal priorities.  Unlike government, there are no other checks and balances built in to affect the Board’s combined legislative/executive power (other than the regular Board elections).  
3. This is not government by referenda; referenda are required only on major items that could result in significantly increased expenses for the Members.  This is demonstrated by just how few Member referenda there have been since the RA was created.  And new changes in the docuemtns improving election efficiency will help control referenda costs.


ARCH SUMMARY:
Cluster Governance/Services Changes in Proposed RA Governing Documents 
(DRB refers to the Design Review Board and CC to the Covenants Committee)

	Current RA Provisions
	Proposed Changes
	ARCH Questions/Comments

	- Clusters have jurisdiction for cluster operation and broad (and in some cases exclusive) authority under Art. VII to regulate and manage the Cluster Common Area and Lots.

-  Limits the property use covenants  in Art. VI.2 to vegetation; storage of refuse and debris; oversized boats; parking on the Property limited to approved parking areas; utility lines; building restoration; maintenance and improvement of Lots (not the Cluster Common Area)

- No explicit authority to create an RA “management company”

- No regulation of cluster insurance or indemnities to RA

- Lots mean the private Lots and do not include Cluster Common Area
	-  Introduces new term “Upkeep,” which provides RA traditional jurisdiction over Lots and Cluster Common Area but adds “care . . . [and] operation.”  Decl. § 1.1(41)
- Property use covenants have been expanded to include  signs and flags; trash collection as well as storage; “adequate vegetative cover” be maintained to prevent “detrimental aesthetic and environmental impacts”; use of Lots for home office and business activity; prohibits use of garages that prevent parking for the number of vehicles intended.

- Decl. 11.7 permits RA to provide cluster management services on contract basis to cluster that ask for such; RA’s broad authority to regulate Upkeep (which includes Cluster “operation”) would also seem to allow RA to mandate that Clusters use an RA “Management Company” or RA-mandated agency.

- Decl. 8.4(b) requires Clusters maintain minimum $1 million in general liability insurance; property insurance equal to 100% of insurable replacement cost of improvements on Cluster Common Area; reasonable D&O insurance  (note under 7.3(c) RA is not required to obtain D&O coverage for its Board); and list RA as an additional named insured under a Cluster policy.  Decl. 12.5 also requires the Clusters to maintain “reasonable” casualty, property damage, and liability coverage for Cluster Common Area.

- Clusters must also indemnify RA when it comes onto Cluster property (seemingly even for an RA mandated or contracted “management service”

- Definition of Lots confusingly both excludes and includes Cluster Common Area; if included, has repercussions throughout the document.
	- Why has this expanded term Upkeep been introduced and does it provide RA a right to regulate Cluster “care and operation”?  If so, what does that include?

- Under the new use covenants: a) could RA mandate that clusters use a specific trash collection vendor, and b) why is RA and not the Clusters being given jurisdiction over garages?

- Do the documents allow RA to require that Clusters use an RA-created or RA-designated management firm?

- Why are Clusters being asked to insure and indemnify RA in these ways, and what consideration was given to how this would impact Clusters?

- Why are the traditional meanings of Lots, Cluster Common Area, and Common Area being changed (if they are)?




ARCH Summary:

DRB/Covenants Committee Changes in Proposed RA Governing Documents

(references to “agency” refer to the Design Review Board (DRB), Covenants

Committee (CC), and Board of Architectural Review (BAR), RA’s three rulemaking agencies)

	Current RA Provisions
	Proposed Change
	ARCH Question/Comment

	- No impact statement required

- DRB must approve “Cluster Standards” that concern (essentially) exterior additions, alterations, or modifications; CC enforces the specified use and maintenance covenants.

- No authorization for agencies to impose applicant fees

- No deadline for agency to decide a referred covenants matter.

- No requirement that agency decisions be consistent with one another, even if underlying facts are materially the same

- Provides agencies with rulemaking authority.

- DRB decisions based essentially on character of the neighborhood; no express guidance on changes using contemporary materials.
	- Requires agency decisions to state how decision will impact property values or quality of life if party requests it.

- Decl. 15.3 appears to provide DRB and CC with authority to regulate Upkeep, which could extend their jurisdiction to Cluster care and operation.

- Decl. 15.3(a) allows agencies to impose “reasonable application fees as well the costs of reports, analyses, or consultations required”

- Still no deadlines for action; Decl. 15.1(d) gives DRB and CC 60 days, BAR 40 days, to “respond” to referred applications.

- No change on being bound by precedent (they are not)

- Decl. 13.2(b) allows the RA Board to use “contemporary building materials and technology to the extent feasible” when repairing Common Area; but no such guideline in  15.3(b) governing Cluster review.

- Last sentence of 15.1(b) also incorporates existing rules/regulations into the Declaration
	- Impact statement an excellent idea; why not required?

- Does the term Upkeep expand the scope of DRB or CC authority and, if so, how?

- Why was the fee provision added, and is it fair for Members who pay assessments?

- How is “respond” different from “decide,” and does anything in the new documents prevent or change DRB’s “expedited review” processes?
- It may not be prudent to have agencies bound by precedent; but  was consideration given to requiring agencies to state their reasoning for distinguishing or declining to follow precedent with materially identical or nearly identical facts?  Could that help in improving transparency?

- Why would the “contemporary materials allowance” be acceptable for the RA Board but not included in the guidance on regulating Cluster or Lot improvements?
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